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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00606 
CASE NAME:  STEPHEN VS. LEHANE 
 *HEARING ON MOTION IN RE:  MOTION TO DEPOSIT BY STAKEHOLDER; DISCHARGE OF 
STAKEHOLDER, FILED BY DEF WESTERN SURETY FILED ON 8/25/22  
FILED BY: WESTERN SURETY COMPANY 
*TENTATIVE RULING:* 
 
Interpleader/Stakeholder Western Surety Company (“WSC”) has moved to deposit the $15,000 surety 
bond. Plaintiff’s opposition asserts that it is: (1) unnecessary for the Court to order the interpleader 
(WSC) to deposit the bond with the Clerk of the Court, (2) unnecessary for a restraining order to be 
filed, and (3) attorney’s fees and costs should not be awarded.    
 
The motion is granted as follows: 
 
WSC is ordered to deposit with the Clerk of the Court the surety bond of $15,000 less attorney’s fees 
and costs of $1,750.  WSC is discharged from any further liability as to any party to this action 
regarding the bond. Code of Civil Procedure section 386. A judgment of dismissal shall be entered in 
favor of Defendant WSC. The restraining order is granted. 
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2. 9:00 AM CASE NUMBER:  C22-00731 
CASE NAME:  KRIVORUK VS. BAY MEDIC TRANSPORTATION 
 HEARING ON DEMURRER TO:  PLAINTIFF'S THIRD AMENDED COMPLAINT  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendants Bay Medic Transportation, Inc., Frank Szuchopa, and Tre Pedreira 

(collectively, “Defendants”) Demurrer to the Third Amended Complaint (“TAC”) of Plaintiff Kheyva 

Krivoruk (“Plaintiff”). The TAC sets forth four causes of action: (1) negligence, (2) negligent hiring, 

supervision & retention, (3) elder abuse – neglect, and (4) elder abuse - abandonment. Defendant’s 

demurrer to the Second Amended Complaint to the third cause of action was sustained with leave to 

amend. Defendants now demur to that same cause of action. Defendants’ motion to strike the newly 

alleged fourth cause of action and request for punitive damages is addressed in the Court’s ruling on 

Defendants’ motion to strike.  

Defendants’ Demurrer is sustained without leave to amend.  

Allegations in the Complaint 

Plaintiff is a 72-year old woman with chronic health issues, including diabetes, who resides in Contra 

Costa County. Due to her medical conditions, she requires medical transportation to and from her 

dialysis treatment. This includes being transported via gurney to/from the dialysis center. As Plaintiff 

has MediCal, and Bay Medic is the only ambulance service in Contra Costa County that provides non-

emergency ambulatory transportation to dialysis for persons with MediCal, Plaintiff has used Bay 

Medic for her transportation to/from dialysis since approximately July 2019.  

The TAC alleges that Bay Medic takes full custody and control of Plaintiff and provides for all her basic 

needs during each trip. It alleges that Bay Medic “provides, among other things, food, hydration, 

toileting, bed repositioning, and medical care” during these trips. It also alleges that “if” any number 

of issues arise, Bay Medic must provide appropriate medical assistance.  

Bay Medic is a medical transport service. Since 2022, Bay Medic has reduced its field training hours 

for new emergency medical technicians from 80 hours to about 24 hours. In December 2021, Bay 

Medic hired Defendants Szuchopa and Pedreira as EMTs (the “Defendant EMTs”), and put them in the 

field after about 24 hours of training.  

On February 9, 2022, Defendant EMTs were transporting Plaintiff to her dialysis treatment. While 

transporting Plaintiff by gurney from the ambulance to the dialysis center, Defendant EMTs dropped 

Plaintiff wherein she hit her head and lost consciousness. Rather than calling 911, Defendant EMTs 

called Bay Medic. Bay Medic instructed the Defendant EMTs to wait until Plaintiff regained 

consciousness and take her into the dialysis clinic – without calling 911 or taking her to an emergency 

room. After Plaintiff regained consciousness, the Defendant EMTs put her back on the gurney, and 

took her to the dialysis treatment. Plaintiff alleges she suffered a traumatic brain injury, among other 
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injuries.  

 

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Analysis  

Elder Abuse – Neglect 

The elements of a cause of action for Elder Abuse based on neglect are: (1) defendant had a 

substantial caretaking or custodial relationship with plaintiff, involving ongoing responsibility for 

plaintiff’s basic needs, which an able-bodied and fully competent adult would ordinarily be capable of 

managing without assistance; (2) the plaintiff was 65 years of age or older while in defendant’s care 

or custody, (3) that defendant failed to use the degree of care that a reasonable person in the same 

situation would have used in providing for plaintiff’s basic needs, (4) that plaintiff was harmed, and 

(5) defendant’s conduct was a substantial factor in causing plaintiff’s harm. (See Welf. & Inst. Code §§ 

15610 et seq.; Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 783; CACI 3103.)  

To begin with, it is undisputed that Plaintiff was over 65 years of age at the time of the incident, and 

that she has properly alleged that she was injured by the Defendants’ actions. Accordingly, 

Defendants’ arguments are focused only on elements (1), (3) and (5).  

Substantial Caretaking or Custodial Relationship 

Defendants again argue that they do not qualify as a ‘care custodian’ under the statue as they do not 

fall within the numerous types of entities listed in section 15610.17. As the Court noted in its previous 

ruling on Defendants’ demurrer, the final category of defined facilities or agencies includes “[a]ny 

other … private assistance or advocacy agency or person providing health services or social services to 

elders or dependent adults.” (Wel. & Inst. Code § 15610.17(y).) This category is extremely broad, and 

is meant to be. The California Supreme Court noted, “we must presume that the Legislature intends 

‘any other … person providing health services in [subdivision (y)] to be used in its unrestricted sense.” 
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(Bernard v. Foley (2006) 39 Cal.4th 794, 807.) As the Supreme Court found, “nothing in the statute’s 

structure, terms or language authorizes us to impose a professional or occupational limitation on the 

definition of ‘care custodian….’” (Id. at 809.) Thus, whether the defendant agency/facility is 

specifically listed is not determinative of whether the Act applies. (Ibid.; see also, Winn v. Pioneer 

Medical Group, Inc. (2016) 63 Cal.4th 148, 164-65.) Accordingly, the Act may apply to Defendant.  

As the California Supreme Court has determined, the Elder Abuse “Act does not apply unless the 

defendant health care provider had a substantial caretaking or custodial relationship, involving 

ongoing responsibility for one or more basic needs, with the elder patient.” (Winn v. Pioneer Medical 

Group, Inc. (2016) 63 Cal.4th 148, 152 emphasis added.) Thus, even if the Act applies to entities such 

as Bay Medic, Plaintiff will still need to allege that Bay Medic had a “substantial caretaking or 

custodial” relationship with Plaintiff that involved “ongoing responsibility for plaintiff’s basic needs” 

to prove neglect. (Ibid.) 

Neglect under the Elder Abuse Act, as relevant here, is defined to mean: “The negligent failure of any 

person having the care or custody of an elder or a dependent adult to exercise that degree of care 

that a reasonable person in a like position would exercise.” (Wel. & Inst. Code § 15610.57(a)(1).) 

Complementing this definition “is the statute’s explicitly nonexhaustive list of ‘neglect’ examples,” 

including “failures ‘to assist in personal hygiene’ or to provide ‘food, clothing, or shelter’; ‘to provide 

medical care for physical and mental health needs’; ‘to protect from health and safety hazards’; and 

‘to prevent malnutrition or dehydration.’” (Winn, supra, 63 Cal.4th at 156 internal citations omitted.)  

As the Winn court explained, what this list of examples “seem[s] to contemplate is the existence of a 

robust caretaking or custodial relationship – that is, a relationship where a certain party has assumed 

a significant measure of responsibility for attending to one or more of an elder’s basic needs that an 

able-bodied and fully competent adult would ordinarily be capable of managing without assistance.” 

(Id. at 158 emphasis added.) In other words, one would not expect “a party with only circumscribed, 

intermittent, or episodic engagement to be among those who ‘hav[e] … care or custody’ of someone 

who may be particularly vulnerable.” (Ibid.)  

Someone might assume “responsibility for attending an elder’s basic needs in a variety of contexts 

and locations, including beyond the confines of a residential care facility.” (Winn, supra, 63 Cal.4th at 

156.) As an example, the Winn Court noted that “[c]ertain in-home health care relationships … may 

satisfy the caretaking or custodial relationship requirement….” (Ibid. italics added.) “Ultimately, the 

focus of the statutory language is on the nature and substance of the relationship between an 

individual and an elder or dependent adult.” (Ibid.) This focus “supports the conclusion that the 

distinctive relationship contemplated by the Act entails more than casual or limited interactions.” 

(Ibid.) 

A review of (non-financial) Elder Abuse cases shows that the type of “distinctive relationship” 

contemplated by the Act includes long-term, generally all-encompassing care, that often, if not 

always, includes providing 24/7 oversight of the elder at issue. As there are not many published cases 

dealing with the pleading requirements for non-financial Elder Abuse Act causes of action, the Court 
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looks to cases in a number of contexts.  

In Delaney v. Baker (1999) 20 Cal.4th 23, the elder was an 88-year old woman that fell and fractured 

her ankle who entered a skilled nursing facility while she rehabilitated. There was evidence that 

during her stay that she was frequently left to lay in her own urine and feces, and had extended 

periods when necessary medical care was not provided. There were also numerous violations of 

regulations that prevented necessary information from being transmitted to her personal physician 

on a timely basis. The elder’s parents repeatedly tried to intervene and complain, but the care didn’t 

change. This continued for over four months before the elder eventually died in defendant’s care.  

In upholding the award of heightened civil remedies, the Court noted that there was substantial 

evidence that the elder “was subject to neglect in that defendants failed, over an extended period of 

time, to attend to her advanced bedsores, and otherwise neglected her in such a way as to contribute 

to her pain and suffering and eventual death.” (Id. at 41.)  

In Covenant Care, Inc. v Superior Court (2004) 32 Cal.4th 771, the allegations of the complaint stated 

that the elder suffered from Parkinson’s disease, and was admitted to a skilled nursing home for 

approximately eight weeks. During that time, defendants were responsible for, and withheld, 

essential care and treatment including food, fluids, medicine, and basic nursing care. (Ibid.) His 

treatment (or lack thereof) led to him becoming malnourished, developing ulcers, and becoming 

septic. As he deteriorated and manifested signs of starvation, dehydration, and neglect, defendants 

deliberately failed to report such symptoms to the authorities or plaintiffs. All of the above resulted in 

the elder’s death. During the eight-week period, defendants had complete control over all aspects of 

the elder’s life.  

In Sababin v. Superior Court (2006) 144 Cal.App4th 81, the decedent had a genetic degenerative brain 

disorder that is characterized by uncontrolled movements, progressive dementia, and psychosis – 

which increases the risk of skin deterioration. She also needed a gastrostomy tube for nutrition and 

hydration. She was admitted to defendant’s rehabilitation center in June 2000. Her care plan 

indicated that defendant’s employees would monitor her skin on a daily basis and report anything to 

her physician for treatment. She was under defendant’s constant care for approximately three years.  

In March 2003, she was transferred to a hospital with severe skin issues, none of which had been 

documented by defendant – nor had her physician been notified. She was diagnosed with numerous 

infections and medical issues and was 82 percent underweight. She died a few months later of MRSA 

sepsis.  

In Smith v. Ben Bennett, Inc. (2005) 133 Cal.App.4th 1507, the elder was admitted to a skilled nursing 

facility where he was allegedly “abused, beaten, unlawfully restrained, and denied medical 

treatment.” (Id. at 1512.) He was admitted to a hospital 17 days later, and died four days later as a 

result of the skilled nursing home’s acts and omissions. Although this case involved a short period of 

time, the allegations were extremely severe.  

In Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, the 87-year-old elder, 
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who had recently had hip surgery, was admitted to a skilled nursing facility, and was generally in good 

health. While there, he was provided insufficient nutrition and hydration, and was often not properly 

bathed/dried. “Due to this neglect, [decedent] weakened and developed pneumonia, pressure ulcers 

on his lower back and buttocks, and sepsis.” (Ibid.) He was admitted to the hospital for treatment of 

pneumonia, sepsis and, pressure ulcers. He was subsequently discharged back to the skilled nursing 

facility where he stayed for approximately three additional months. The mistreatment continued 

during this stay, including leaving him isolated, not repositioning him when necessary, and improperly 

bathing him. He was then admitted to the hospital for a third time, where he died due to alleged 

negligence of the hospital.  

The hospital demurred to the elder abuse claim. The demurrer was sustained, with the court noting 

that while the allegations relating to the failure to use proper medications and locating the proper 

sized intubation tube “might constitute professional negligence,” such allegations did not constitute 

abuse or neglect under the Elder Abuse Act. (Id. at 408.)  

Even though the court noted that it was not determining the sufficiency of the allegations as to the 

skilled nursing facility (as they were not a party to the appeal), it did note that the “only acts and 

omissions listed in these ‘counts’ that arguably are sufficiently egregious to constitute elder abuse – 

abandoning and isolating [the patient] in the shower; not drying him after bathing; not providing 

sufficient fluids for proper hydration; and not treating the pressure ulcers on his lower back and 

buttocks, resulting in sepsis – are attributable exclusively to the [skilled nursing home.]” (Id. at 409-

10.)  

In Worsham v. O’Connor Hospital (2014) 226 Cal.App.4th 331, plaintiff was admitted to a 

rehabilitation center after undergoing hip surgery. Approximately three weeks after being admitted, 

she fell again and broke her arm and rebroke her hip. She filed suit alleging, among other things, 

violation of the Elder Abuse Act, claiming defendant was understaffed and undertrained, and the lack 

of sufficient well-trained staff caused her fall. The court found that the allegations, which did not rise 

to the level of recklessness, were not sufficient to render defendant’s “conduct in failing to provide 

adequate staffing anything more than professional negligence.” (Id. at 338.) As plaintiff did not 

demonstrate what specific facts could be added to cure the defects, denying leave to amend was 

appropriate.  

In Oroville Hospital v. Superior Court (2022) 74 Cal.App.5th 382, defendant provided in-home wound 

care services on six occasions in July 2015 and four additional times in October 2015. Problems with 

the wound they were tasked with treating eventually lead to plaintiff developing sepsis and dying 

from complications thereof. The court found that such limited interactions with the elder was 

insufficient to rise to the level of a ‘substantial caretaking or custodial relationship.’ As the court 

recognized: “That [the elder] was dependent and vulnerable as a general matter does not mean that 

anyone who enters into her orbit and provided her with a service would have entered into a 

caretaking or custodial relationship with her.” (Id. at 406.) 

Although most the above cases are not in the context of a demurrer, they still give a view as to what 
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types of allegations and evidence support a claim under the Elder Abuse Act. The above overview of 

cases confirms the Winn court’s observation that the Elder Abuse Act contemplates the “existence of 

a robust caretaking or custodial relationship” where the caretaking party “assumed a significant 

measure of responsibility” which involves an “ongoing responsibility” for attending to the elder’s 

basic needs. (Winn, supra, 63 Cal.4th at 152, 158.) While the Court found that such claim may arise 

“beyond the confines of a residential care facility,” all of the above cases do take place in such a 

setting. (Winn, supra, 63 Cal.4th at 156.) It is also worth noting that the example the Winn Court gave 

for a different setting where such claims may arise is “[c]ertain in-home health care relationships …,” 

which is another situation where almost constant care would be provided. (Ibid.) 

In every one of the above cases, and every case cited by Plaintiff, the caretaker had total control over 

the elder, was providing 24/7 care for most if not all of their basic needs, and the failure to provide 

those basic needs was the basis for the injuries sustained by the elder. For example, the failure to re-

position immobile patients resulting in bed sores and ulcers; failure to provide adequate 

food/hydration resulting in dehydration and severe weight loss; and failing to assist with basic 

hygiene resulting in pneumonia, ulcers, or other skin ailments.  

The TAC does not contain any allegation that Bay Medic provided for the basic needs of Plaintiff 

during any of the trips to/from the dialysis center. It does allege that Bay Medic “provides, among 

other things, food, hydration, toileting, bed repositioning, and medical care” during these trips. To 

“provide” something is “to supply or make available (something wanted or needed)” or “to make 

something available to.” (https://www.merriam-webster.com/dictionary/provide) Thus, the TAC only 

alleges that food, hydration, etc. are merely made available to Plaintiff if wanted or needed. The TAC 

alleges that Bay Medic is required to provide those basic needs “if” Plaintiff requires them during the 

trip to/from dialysis. There are no specific allegations that Bay Medic did actually provide any such 

assistance during any of the trips, must less the trip on February 9, 2002 when Plaintiff was injured. 

Nor are there any allegations that providing such services during the short intra-county transport 

were required to maintain Plaintiff’s health.   

Even if Bay Medic were required to provide these basic needs, it was only for a very limited time (for a 

short intra-County trip) and only on an intermittent, episodic basis (2-3 times per week.) This does not 

show that Defendants had a “substantial caretaking or custodial relationship, involving ongoing 

responsibility for one or more basic needs” of Plaintiff. (Winn, 63 Cal.4th at 152.)  

Additionally, the action and injury at issue did not relate to the provision of basic needs, as discussed 

above. The action and injury alleged relate to the EMTs dropping Plaintiff while transporting her from 

the ambulance to the dialysis clinic. (TAC 34, 44.) This is, at most, the result of professional negligence 

on behalf of the EMTs. 

It is clear that EMTs are health care providers that render medical services when transporting a 

patient to/from a medical facility. (T.L. v. City Ambulance of Eureka, Inc. (First Dist. Ct. Appeal, Sept. 

29, 2022) 2022 Cal.App.LEXIS 829, *20 citing Canister v. Emergency Ambulance Service, Inc. (2008) 

160 Cal.App.4th 388.) “An EMT’s operation of an ambulance qualifies as professional negligence when 

https://www.merriam-webster.com/dictionary/provide
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the EMT is rendering services for which he or she is licensed or when a claim for damages is directly 

related to the provision of ambulance services by the EMT.” (Canister, 160 Cal.App.4th 388, 407.) 

When transporting patients by ambulance, an EMT provides a number of tasks, “any one of which 

might result in a claim of negligence.” (Id. at 407.)  

Here, the TAC alleges that on February 29, 2022, the EMTs “dropped plaintiff out of the gurney and 

onto her head while transporting her to the DaVita dialysis clinic in Antioch, California.” (TAC 34.) This 

resulted in her hitting her head, losing consciousness, and suffering serious injuries. (TAC 34, 44.) 

Defendant EMTs then failed to provide basic medical care due to the fall. (TAC 35-39) All of the above 

appears to fit squarely into a professional negligence claim against Defendants as it all relates to the 

“rendering of services for which he or she is licensed” and a resulting “claim for damages [that] is 

directly related to the provision of ambulance services by the EMT.” (Canister, supra, 160 Cal.App. 4th 

at 407.) 

“What seems beyond doubt is that the Legislature enacted a scheme distinguishing between – and 

decidedly not lumping together – claims of professional negligence and neglect. The [Elder Abuse] Act 

seems premised on the idea that certain situations place elders and dependent adults at heightened 

risk of harm, and heightened remedies relative to conventional tort remedies are appropriate as a 

consequent. Blurring the distinction between neglect under the [Elder Abuse] Act and conduct 

actionable under ordinary tort remedies – even in the absence of a care or custody relationship – risks 

undermining the [Elder Abuse] Act’s central premise.” (Winn, supra, 63 Cal.4th at 159-60.)  

“That [the elder] was dependent and vulnerable as a general matter does not mean that anyone who 

enters into her orbit and provided her with a service would have entered into a caretaking or 

custodial relationship with her.” (Oroville Hospital, supra, 74 Cal.App.5th 382 at 406.) 

Here, the TAC fails to allege the type of “substantial” and “robust” relationship required under the 

Elder Abuse Act. It also fails to show that Defendants had “ongoing responsibility for one or more 

basic needs, with the elder patient.” (Winn, supra, 63 Cal.4th at 152.)  At most, it alleges “only 

circumscribed, intermittent, or episodic engagement” with Plaintiff.  (Winn, supra, 63 Cal.4th at 158.) 

This is not sufficient to allege a cause of action under the Elder Abuse Act. The single, isolated incident 

of dropping Plaintiff and failing to provide proper medical care, is more properly in the realm of a 

professional negligence cause of action. (T.L. v. City Ambulance of Eureka, Inc., supra, 2022 

Cal.App.LEXIS 829, *20; see also Canister, supra, 160 Cal.App.4th 388.) 

Individual Defendants  

As in the Second Amended Complaint, Plaintiff attempts to lump the individual defendants, Tre 

Pedreira and Frank Szuchopa, together with Defendant Bay Medic in claiming that “Defendants have 

had a substantial and continuous caretaking or custodial relationship with Plaintiff over the last three 

(3) years.: (TAC ¶60.) This contention is directly at odds with the earlier allegation that Defendant Bay 

Medic hired the EMT Defendants in December 2021 – two months before the incident. (Id. ¶32.) The 

only other allegations specifically addressing the EMT Defendants relate to the date of the incident. 
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(Id. ¶¶ 34-39.) Thus, the only allegations relating to the EMT Defendants show that (1) they were 

hired by Bay Medic two months before the incident, and (2) they were the two persons that caused 

the incident on February 9, 2022. There is no indication that the EMT Defendants ever transported 

Plaintiff other than on the date of the incident. These allegations are insufficient to show the level of 

a ‘substantial caretaking or custodial relationship’ required under the Elder Abuse Act.  

Leave to amend 

“Plaintiff must show in what manner [s]he can amend [her] complaint and how that amendment will 

change the legal effect of [her] pleading.” (Goodman v. Kennedy (1976) 18 Cal.3d 335, 349 citing Saint 

v. Saint (1932) 120 Cal.App.15, 23-24.) With regards to the EMT Defendants, Plaintiff made essentially 

the same allegations regarding the EMT Defendants in her SAC, and did not include any new facts to 

support her claim against the EMT Defendants in her TAC. As such, Plaintiff has failed to show how 

she could amend her complaint to allege an elder abuse claim against the EMT Defendants.  

As to Bay Medic, Plaintiff had an opportunity to amend to properly allege the type of “substantial” 

and “robust” relationship between the parties required under the Elder Abuse Act. She has failed to 

allege sufficient facts to establish such a relationship. Nor does it appear she can allege such a 

relationship. “Leave to amend should be denied where the facts are not in dispute and the nature of 

the claim is clear, but no liability exists under substantive law.” (Lawrence v. Bank of Am. (1985) 163 

Cal.App.3d 431, 436 multiple citations omitted.) The relationship between the parties is insufficient to 

establish a cause of action under the Elder Abuse Law. 

Based on the above, Defendants’ demurrer is sustained without leave to amend as Plaintiff has failed 
to state a claim under the Elder Abuse Act. (CCP § 430.10(e).) 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-00731 
CASE NAME:  KRIVORUK VS. BAY MEDIC TRANSPORTATION 
 MOTION TO STRIKE PLAINTIFF'S THIRD AMENDED COMPLAINT  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendants Bay Medic Transportation, Inc., Frank Szuchopa, and Tre Pedreira 

(collectively, “Defendants”) Motion to Strike Portions of Third Amended Complaint (“TAC”). The TAC 

sets forth four causes of action: (1) negligence, (2) negligent hiring, supervision & retention, (3) elder 

abuse – neglect, and (4) Elder Abuse - Abandonment. Defendants move to strike the Fourth Cause of 

Action and the requests for punitive damages.  

Defendants’ Motion to Strike is granted.  

Defendants’ Request for Judicial Notice relating to the pleadings and Court minutes in this matter is 

granted. (Cal. Evid. Code § 452(d).)  
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Procedural Background  

Plaintiff filed the original Complaint on March 21, 2022 alleging two causes of action: (1) negligence 

and (2) negligent hiring, supervision and retention. On May 19, 2022 the Court granted Plaintiff’s 

request for preferential trial setting, scheduling trial to occur on October 3, 2022. After obtaining the 

trial date, Plaintiff filed her First Amended Complaint (“FAC”) on June 29, 2022. Both the Complaint 

and FAC included claims for punitive damages. 

On August 10, 2022, Defendants filed a motion to strike the request for punitive damages. In 

response, Plaintiff filed her Second Amended Complaint (SAC) on August 17, 2022. Plaintiff did not 

seek leave to amend before filing the SAC. The SAC removed the request for punitive damages, but 

asserted a new cause of action for Elder Abuse – Neglect. Defendants filed a demurrer to the SAC on 

August 23, 2022 directed toward the new third cause of action for Elder Abuse – Neglect. The Court 

sustained the demurrer on September 8, with leave to amend.  

Plaintiff then filed her Third Amended Complaint (“TAC”) on September 21, 2022 – six court days 

before trial was scheduled to start. The TAC not only reasserts the request for punitive damages – 

which was not in the SAC – but includes a fourth cause of action for Elder Abuse – Abandonment. 

Once again, Plaintiff did not seek leave to amend to assert this new cause of action, nor to reassert 

the claim for punitive damages.  

On September 28, 2022, to address any potential due process violations the Defendants would suffer 

with being faced with new causes of action being asserted about a week before trial was to start – 

removing any possibility for Defendants to contest the pleading, move for summary judgment, or 

even do any proper discovery related to the new claims – the Court continued the trial date to 

November 28, 2022 to at least allow the pleadings to be set before trial.  

Standard of Review 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to 

strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) § 435(b)(1); Cal. Rules of Court, 

Rule 3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it 

deems proper: (1) strike out any irrelevant, false, or improper matter inserted in any pleading; or (2) 

strike out all or any part of the pleading not drawn or filed in conformity with the laws of California, a 

court rule, or an order of the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 Cal.2d 767, 782 

[“matter in a pleading which is not essential to the claim is surplusage; probative facts are surplusage 

and may be stricken out or disregarded”].) 

Analysis  

“A party may amend its pleading once without leave of court at any time before the answer, 

demurrer, or motion to strike is filed, or after a demurrer or motion to strike is filed but before the 

demurrer or motion to strike is heard…” (CCP 472(a).) “[A]n amended complaint may be filed without 
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leave of court only before responsive pleadings are filed.” (Woo v. Superior Court (1999) 75 

Cal.App.4th 169, 175; see also California Code of Civil Procedure (“CCP”) § 472.) “After the responsive 

pleadings are filed an amendment to a complaint, … requires leave of court.” (Woo 75 Cal.App.4th at 

175, emphasis added.; see also, CCP § 473.) 

As noted above, Plaintiff filed her initial complaint on March 21. Thereafter, before Defendant filed 

any responsive pleading, Plaintiff filed her FAC on June 29, without seeking leave, as was her right. 

Defendants filed their first responsive pleading – the first motion to strike – on August 10, 2022, in 

response to the FAC. Accordingly, any attempt to amend the complaint thereafter can only be made 

after seeking leave from the Court. (CCP §§ 472, 473; Woo, 75 Cal.App.4th at 175.)  

Plaintiff did not oppose the motion to strike, but instead filed her SAC on August 23, 2022. Plaintiff 

did not seek leave to amend when she filed the SAC. Plaintiff should not have been allowed to amend 

without Plaintiff seeking permission to file the SAC. (Woo 75 Cal.App.4th at 175; CCP § 473.) As 

Defendants did not raise the issue at that time, the Court did not address the issue, but did rule on 

Defendants’ demurrer to the newly added third cause of action.  

The Court sustained the demurrer to that cause of action, and granted leave to amend to give Plaintiff 

an opportunity to fix that single cause of action. Plaintiff did not request to add a new cause of action 

or new or different remedies. If Plaintiff had sought leave to so amend, it would likely have been 

denied in light of the fact that at the time of the ruling there was only about three weeks left until 

trial due to the preferential trial date that Plaintiff requested.  

Despite the Court’s ruling on September 8, 2022, Plaintiff waited almost two weeks to file the TAC – 

filing it on September 21, 2022 – six court days before trial was scheduled to start. It was only at this 

time, six court days before trial, that Plaintiff attempted to add a fourth cause of action – and to 

reassert a claim for punitive damages which was not present in the SAC.  

As with the third cause of action for elder abuse – neglect, Plaintiff did not seek leave to amend to 

assert her forth cause of action for elder abuse – abandonment. If Plaintiff had sought leave to 

amend, the Court would not have granted the request given that all of the facts alleged relating to the 

Elder Abuse causes of action were known to Plaintiff at the time she filed her original Complaint in 

March 2022, Plaintiff waited six months to attempt to add the new claim, and trial was scheduled to 

start in about one week. This was a trial date Plaintiff requested, refused to move, and still objects to 

the Court’s decision to continue the trial date. Such tactics smack of improper gamesmanship. These 

tactics also raise serious due process concerns relating to Defendant’s ability to properly respond to 

and defend these new claims.  

Leave to Amend After a Demur 

“It is the rule that when a trial court sustains a demurrer with leave to amend, the scope of the grant 

of leave is ordinarily a limited one. It gives the pleader an opportunity to cure the defects in the 

particular cause of action to which the demurrer was sustained, but that is all.” (Community Water 

Coalition v. Santa Cruz County Local Agency Formation Com. (2011) 200 Cal.App.4th 1317, 1329.) 
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Leave to amend after a ruling on a demurrer “must be construed as permission to the pleader to 

amend the cause of action which he pleaded in the pleading to which the demurrer has been 

sustained.” (People ex rel. Dept. Pub. Works v. Clausen (1967) 248 Cal.App.2d 770, 785-86.) 

Plaintiff argues that the above general rule does not apply when, as she claims is the case here, “the 

new cause of action ‘directly responds’ to [the] trial court’s reason for sustaining the demur,” quoting 

Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1015. (Opp. at 12:20-23.) Plaintiff claims that 

“because the Court sustained the demurrer on the grounds that Plaintiff had not stated a claim under 

the Elder Abuse Act, Plaintiff did not need permission to allege another claim for Elder Abuse and its 

associated request for punitive damages.” (Id. at 12:23-26.)  

Patrick does not support Plaintiff’s claim. There, the court found the general rule (that permission 

must be sought for leave to amend) did not apply because the new cause of action directly related to 

the court’s reason for sustaining the demurrer. As the court explained: 

The court found plaintiff failed to allege she had standing as a beneficial shareholder 

of [defendant] to bring shareholder derivative claims. The new declaratory relief 

cause of action supports her standing claim by seeking a declaration that she has a 

community property interest in [defendant] – i.e., that she is a beneficial shareholder 

of [defendant]. Plaintiff may not have been free to add any cause of action under the 

sun to her complaint, but the court should have allowed her to add this cause of 

action to establish her standing. (Patrick, supra, 167 Cal.App.4th at 1015 italics in 

original.)  

Clearly, if the demurrer is based on lack of standing and a Plaintiff adds a claim to establish standing, 

that new cause of action “directly responds to the court’s reason for sustaining the earlier demurrer.” 

(Id. italics added.) Here, the addition of a completely new cause of action – even if under the same 

statutory scheme – does not respond to the court’s “reason” for sustaining the demurrer. All it does is 

add another cause of action based on the same facts that Plaintiff has known since instituting this 

action in March.  

The Court’s earlier demurrer found that Plaintiff had not properly alleged a cause of action for Elder 

Abuse – Neglect. Plaintiff argues that she “amended her Complaint to add more facts showing how 

Defendants violated the Elder Abuse Act – through neglect and abandonment – and how Defendants 

are punitively liable for their misconduct.” (Opp. at 12:15-17.) Adding new facts to support the claim 

which the Court found to be deficiently plead is perfectly reasonable and proper. (Those additions are 

addressed in the Court’ ruling on Defendants’ Demurrer.) However, adding a new legal theory of 

liability does not have anything to do with responding to the Court’s reasoning for sustaining the 

demur.  

Plaintiff’s offer to “combine the Neglect and Abandonment claims into a single Cause of Action for 

Elder Abuse” is not well taken. If Plaintiff is conceding that there isn’t really a separate cause of action 

for Elder Abuse – Abandonment, why was it alleged separately? As Defendants point out, 
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abandonment and neglect are defined in different sections of the Act, and relate to completely 

different actions. Clearly, Plaintiff believed there to be a separate basis for liability to plead a separate 

fourth cause of action – since abandonment requires a different showing than neglect. Either way, 

the issue is moot given the Court’s concurrent ruling on Defendants’ Demur.   

Based on the above, Defendants’ motion to strike is granted. Plaintiff’s fourth cause of action for 

Elder Abuse – Abandonment.  

As the Plaintiff only seeks punitive damages with respect to Elder Abuse Act violations (TAC ¶70, 83), 
the demurrer to the third cause of action is being sustained without leave to amend, and the fourth 
cause of action is being stricken, there is no basis for Plaintiff’s punitive damages relief. As such, 
Defendants’ motion to strike the requests for punitive damages is granted. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01177 
CASE NAME:  CAMACHO VS. ARELLANO 
 MOTION TO STRIKE PORTIONS OF PLTFS' COMPLAINT FILED BY DEFTS ON 8/26/22  
FILED BY: ARELLANO, ANDRES WILFREDO 
*TENTATIVE RULING:* 
Before the Court is Defendants Andres Wilfredo Arellano and Katherine Haze’s (collectively, 

“Defendants”) Motion to Strike Portions of Plaintiff’s Complaint (“Motion”). The Motion is aimed at 

the request for exemplary damages against the Defendants.  

Defendant’s Motion is denied.  

Summary of Allegations 

This matter pertains to a motor vehicle accident that occurred on January 15, 2022 in front of 2100 

Railroad Avenue in Pittsburg, California. According to the Complaint, Defendant Arellano caused the 

accident when he decided to make a right turn into the Cardenas Market parking lot at the above 

address. “As he attempted to turn right, defendant lost control of the PRIUS, and smashed the front 

of the PRIUS into the driver’s door of the plaintiff’s Honda Accord, injuring plaintiffs Mark Camacho, 

Susana Ortega and their daughter infant Athena Rosa Camacho.” (Complaint at p.5.)  

The Complaint also alleges that on that morning, Defendant Arellano “began drinking to the point of 

intoxication, with the intent of getting drunk, intending to operate a Toyota Prius motor vehicle.” 

(Ibid.) “Defendant knew, before getting behind the wheel of the Toyota Prius, that it was illegal to 

drive while intoxicated.” (Ibid.) “He also knew, if he were to drive the Prius while under the influence 

of alcohol, that it was entirely probable that he would lose control of the Prius and cause a traffic 

collision with another motorist.” (Ibid.) “Despite this actual knowledge, defendant purposely drank 

alcohol with the specific intent of getting drunk,” and that by the time he started to drive he “was 

well past the legal limit of .08% blood alcohol.” “Despite knowing he was unfit to drive,” Defendant 

Arellano drove anyway, ultimately causing the accident at issue. (Ibid.) 

It is alleged that Defendant Arellano was “so intoxicated that after colliding with plaintiffs Honda, he 
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failed to stop,” that plaintiffs found him in the Cardenas Market parking lot, and they observed that 

“he was so intoxicated that he was weaving and stumbling to the point of falling over and was 

verbally incoherent.” (Id. at p.6.) Shortly thereafter, the police arrived and arrested Defendant 

Arellano for violating Vehicle Code 23152(a) – driving under the influence. (Ibid.)  

Standard 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to 

strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) §435(b)(1); Cal. Rules of Court, 

Rule 3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it 

deems proper: (1) strike out any irrelevant, false, or improper matter inserted in any pleading; or (2) 

strike out all or any part of the pleading not drawn or filed in conformity with the laws of California, a 

court rule, or an order of the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 Cal.2d 767, 782 

[“matter in a pleading which is not essential to the claim is surplusage; probative facts are surplusage 

and may be stricken out or disregarded”].) 

“In passing on the correctness of a ruling on a motion to strike, judges read allegations of a pleading 

subject to a motion to strike as a whole, all parts in their context, and assume their truth.” (Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Analysis  

To support punitive damages, the complaint must allege the ultimate facts of the defendant’s 

oppression, fraud, or malice. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316.) Punitive damages are 

awardable only where there is clear and convincing evidence of “malice.” “‘Malice’ means conduct 

which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of others.” 

(Civ. Code, § 3294.) “[A] conscious disregard of the safety of others may constitute malice within the 

meaning of section 3294 of the Civil Code.” (Taylor v Superior Court of Los Angeles County (1979) 24 

Cal.3d 890, 895.)  

As the California Supreme Court long ago made clear:  

“One who willfully consumes alcoholic beverages to the point of intoxication, 

knowing that he thereafter must operate a motor vehicle, thereby combining sharply 

impaired physical and mental faculties with a vehicle capable of great force and 

speed, reasonably may be held to exhibit a conscious disregard of the safety of 

others.” (Taylor, supra, 24 Cal.3d at 897.) 

Defendants’ argument that allegations of additional ‘aggregating factors,’ are required is not well 

taken.   In Taylor, the Court found that the “essential gravamen of the complaint” was that 

“Defendant became intoxicated and thereafter drove a car while in that condition, despite his 

knowledge of the safety hazard he created thereby.” (Taylor, 24 Cal.3d at 898.) Similar allegations are 

made here. Although there were additional allegations in Taylor showing a “history of prior arrests, 
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convictions and mishaps [which] may heighten the probability and foreseeability of an accident,” the 

Court did “not deem these aggravating factors essential prerequisites to the assessment of punitive 

damages in drunk driving cases.” (Ibid.) Thus, although Plaintiffs provide additional details in their 

opposition, including the subsequent arrest of Defendant Arellano for driving under the influence 

related to this accident, it is clear such additional allegations are not necessary.  

Defendant also argues that the allegations do not establish that the conduct at issue was 

“despicable,” a term added to Section 3294 in 1987, after the holding in Taylor. As the jury 

instruction for Malice states, “despicable conduct” is conduct that is “so vile, base, or contemptible 

that it would be looked down on and despised by reasonable people.” (CACI 3114.) “Vile” is defined 

as “morally despicable or abhorrent” or “of little worth or account.” (https://www.merriam-

webster.com/dictionary/vile) “Base,” in the context of something being bad, is defined as “being of 

comparatively low value and having relatively inferior properties” or “lacking higher values.” 

(https://www.merriam-webster.com/dictionary/base) “Contempt” is defined as “the act of 

despising” or “lack of respect or reverence for something.” (https://www.merriam-

webster.com/dictionary/contempt) 

Here, there are allegations that Defendant Arellano “purposefully drank alcohol with the specific 

intent of getting drunk,” and that despite “knowing he was unfit to drive” he did drive with a blood 

alcohol concentration “well past the legal limit” and caused the accident at issue. (Complaint at p.6.) 

Getting intentionally drunk and then driving is clearly of “little worth or account” and “morally 

despicable or abhorrent” (i.e. deserving of strong dislike) and should be “despised.” Under Section 

3294, “malice does not require actual intent to harm. Conscious disregard for the safety of another 

may be sufficient where the defendant is aware of the probable dangerous consequences of his or 

her conduct and he or she willfully fails to avoid such consequences.” (Pfeirfer v. John Crane, Inc. 

(2013) 220 Cal.App.4th 1270, 1299 quoting Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 

1228.) The allegations in the Complaint show such conscious disregard.  

Although decided before the 1987 amendment to Section 3294, the Taylor Court, almost 50 years 

ago, recognized that “the fact of common knowledge that the drinking driver is the cause of so many 

of the more serious automobile accidents is strong evidence in itself to support the need for all 

possible means of deterring persons from driving automobiles after drinking, including exposure to 

awards of punitive damages in the event of accidents.” (Taylor, 24 Cal.3d at 898 quoting Harrell v. 

Ames (1973) 265 Ore. 183, 190.) Unfortunately, the drinking driver is still the cause of far too many 

serious automobile accidents and allegations that a person knowingly got intoxicated and drove 

assert a despicable act which should be deterred.   

“In passing on the correctness of a ruling on a motion to strike, judges read allegations of a pleading 

subject to a motion to strike as a whole, all parts in their context, and assume their truth.” (Clauson, 

supra, 67 Cal.App.4th at 1255.)  

Plaintiffs allegations sufficiently allege facts supporting a claim for exemplary damages. As such, 
Defendants’ Motion is denied. 

https://www.merriam-webster.com/dictionary/vile
https://www.merriam-webster.com/dictionary/vile
https://www.merriam-webster.com/dictionary/base
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5. 9:00 AM CASE NUMBER:  MSC15-01923 
CASE NAME:  ROSS VS. PENDZIALEK 
 *HEARING ON MOTION IN RE:  VACATE RENEWAL OF JUDGMENT  
FILED BY: PENDZIALEK, MARIA 
*TENTATIVE RULING:* 
 
Continued to December 1, 2022 at 9:00 a.m. pursuant to parties’ stipulation.  
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC17-00245 
CASE NAME:  CHAVEZ VS SEKK INVESTMENTS 
 HEARING ON DEMURRER TO:  DEMURRER TO THIRD AMENDED COMPLAINT BY SHERLAND INC; 
AHK INTERNATIONAL LTD FILED ON 8/26/22  
FILED BY: SHERLAND, INC 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to October 27, 2022 at 9:00 a.m. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-00213 
CASE NAME:  WALSH VS COUNTRYWOOD; LOYOLA 
 *HEARING ON MINOR'S COMPROMISE  FILED BY PTR ON 8/26/22  
FILED BY: WALSH, BRIAN 
*TENTATIVE RULING:* 
 
Having carefully reviewed the declarations regarding the work completed in the case, the Court 
approves the minor’s compromise. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-02074 
CASE NAME:  KAUSHIK BANERJEE VS.  SEECUBIC INC A DELAWARE CORPORATION 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION TO BE RELIEVED AS COUNSEL FILED BY DEF ON 
8/8/2022  
FILED BY: SEECUBIC INC A DELAWARE CORPORATION 
*TENTATIVE RULING:* 
 
Vacated. Withdrawn by Seecubic’s counsel on October 7, 2022. 
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9. 9:00 AM CASE NUMBER:  MSC21-02074 
CASE NAME:  KAUSHIK BANERJEE VS.  SEECUBIC INC A DELAWARE CORPORATION 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION TO BE RELIEVED AS COUNSEL FILED BY DEF 
SHAD STASTNEY ON 8/8/22  
FILED BY: STASTNEY, SHAD 
*TENTATIVE RULING:* 
 
Vacated. Withdrawn by Shadron Stastney’s counsel on October 7, 2022. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02074 
CASE NAME:  KAUSHIK BANERJEE VS.  SEECUBIC INC A DELAWARE CORPORATION 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION TO BE RELIEVED AS COUNSEL FILED BY 
KRYSZTOF KABACINSKI ON 8/8/22  
FILED BY: KABACINSKI, KRZYSZTOF 
*TENTATIVE RULING:* 
 
Defense attorney(s) Tyler Atkinson and Abimael Bastida’s motion to be relieved as counsel is granted. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSL21-01727 
CASE NAME:  DEBT MANAGEMENT VS. GAUTHIER 
 *HEARING ON MOTION IN RE:  MOTION FOR ENTRY OF JUGMENT PURSUANT TO WRITTEN STIP OF 
ALL PARTIES; DEC OF MARC ROBERT IN SUPPORT  
FILED BY: DEBT MANAGEMENT PARTNERS, LLC 
*TENTATIVE RULING:* 
 
Plaintiff seeks to enforce a stipulated settlement.  In October 2021, the parties agreed to a stipulated 
settlement of the case which was filed with the Court on October 21, 2021.  The Court dismissed the 
case and retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure § 664.6. 
Defendant agreed to pay Plaintiff the principal sum of $2,571.24.  Defendant has paid a total of 
$1,200.00.  The balance now due is the principal sum of $1,371.24 plus the court costs of $308.50, 
interest of $719.23 for a total of $2,398.97.  All conditions for a judgment pursuant to § 664.6 have 
been met and the court will sign the entry of judgment for $2,398.97. 
 

 

  


